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CRIMES OF VIOLENCE 
AND VIOLENT FELONIES

18 U.S.C. § 924(c): Crimes of Violence
18 U.S.C. § 924(e): Violent Felonies



United States v. Davis, 
139 S. Ct. 2319 (2019)

■ Is the residual clause of 924(c)(3) unconstitutionally vague?
■ 18 U.S.C. § 924(c)(3)

– For purposes of this subsection the term “crime of violence” 
means an offense that is a felony and –
■ (A) has as an element the use, attempted use, or 

threatened use of physical force against the person or 
property of another [ELEMENTS CLAUSE], or

■ (B) that by its nature, involves a substantial risk that 
physical force against he person or property of another 
may be used in the course of committing the offense 
[RESIDUAL CLAUSE]. 



Let’s review…

Johnson v. United States, 
135 S. Ct. 2551 (2015)
■ ACCA’s (§ 924(e)(2)(B)(ii)) 

residual clause is 
unconstitutionally vague.

■ Violent felony . . . “otherwise 
involves conduct that presents a 
serious potential risk of physical 
injury to another”

Sessions v. Dimaya, 
138 S. Ct. 1204 (2018)
■ 18 U.S.C. § 16’s residual clause is 

unconstitutionally vague.
■ Crime of violence means “any 

other offense that is a felony and 
that, by its nature, involves a 
substantial risk that physical 
force against the person or 
property of another may be used 
in the course of committing the 
offense.”



Davis: 924(c)’s residual clause is 
unconstitutionally vague

■ According to 5 justices (Gorsuch, Ginsburg, Breyer, Sotomayor, 
Kagan)—following Johnson and Dimaya.

■ But the remaining 4 justices (Kavanaugh, Roberts, Thomas, 
Alito) disagree
– Distinguish Johnson and Dimaya, because those cases 

involved statutes that imposed additional penalties based 
on prior convictions.  924(c) focuses on current conduct.  

– In analyzing prior convictions, we use the categorical 
approach, but a jury can assess a defendant’s actual 
conduct.



What about the 
Ninth Circuit?



United States v. Orona, 
923 F.3d 1197 (9th Cir. 2019)

Does Arizona’s aggravated assault statute, which allows a 
conviction based on reckless conduct, qualify as a “violent felony” 
under ACCA?

– Remember, ACCA’s residual clause is unconstitutionally 
vague under Johnson, so the aggravated assault conviction 
qualifies as an ACCA “violent felony” only if the Arizona 
statute “has as an element the use, attempted use, or 
threatened use of physical force against the person of 
another.”

– The Ninth held in Fernandez-Ruiz v. Gonzales, 466 F.3d 
1121 (9th Cir. 2006) (en banc), that Arizona aggravated 
assault did not have as an element the use, attempted use, 
or threatened use of physical force against the person of 
another because it could be committed recklessly.



So, why are we here?
Voisine v. United States, 136 S. Ct. 2272 (2016).

– In cases alleging that the defendant was a prohibited 
possessor under 18 U.S.C. § 922(g)(9) [“has been convicted 
in any court of a misdemeanor crime of domestic violence”], 
the “misdemeanor crime of domestic violence” can be 
committed recklessly.

– Although Voisine expressly limited its holding to the 
922(g)(9) situation, it uses broad language that casts doubt 
on the continuing validity of Fernandez-Ruiz.

– The government has been arguing, and other circuit courts 
have agreed, that Voisine is irreconcilable with the holding 
in Fernandez-Ruiz.



Orona: Is Fernandez-Ruiz still the law of 
the circuit?  For now…
■ “Were we writing on a blank slate, we very well might follow 

the lead of our sister circuits and extend Voisine’s reasoning to 
the statute before us.  But we are not, and Voisine expressly left 
open the question that Fernandez-Ruiz answered.  We cannot 
say that Voisine is so clearly irreconcilable with Fernandez-
Ruiz’s reasoning that this three-judge panel [Hawkins, M. 
Smith, Hurwitz] is no longer bound by the precedent of our 
court.”

■ The government has filed its petition for rehearing, and we 
expect this to go en banc.

■ Use Orona while you can!



Speaking of cases to use while you 
can…

United States v. Begay, 
2019 WL 3884261 

(9th Cir. Aug. 19, 2019)



United States v. Begay

Is second-degree murder a “crime of 
violence” for purposes of § 924(c)(3)?

NO!!!



Seriously? Yes.  Why?

■ Remember, Davis killed 924(c)’s residual clause.
■ So, to be a “crime of violence,” second-degree murder must 

satisfy the elements clause of § 924(c).  That means second-
degree murder must have “as an element the use, attempted 
use, or threatened use of physical force against the person or 
property to another.”

■ The “elements clause” requires intentional conduct.  Reckless 
conduct does not qualify.  Remember Orona?  Fernandez-Ruiz is 
still good law; the government cannot rely on Voisine here.

■ And second-degree murder can be committed recklessly!  Never 
mind that a conviction requires extreme recklessness, because 
“[r]eckless conduct, no matter how extreme, is not intentional.”



How long will this last?  

■ Not long, if Judge R. Smith has anything to say about it.
– He chides the majority for its claim that there is no 

meaningful difference between simple and extreme 
recklessness, and points out the illogical consequences, 
which include the fact that attempted murder will qualify 
as a crime of violence, while completed murder will not.

■ So take advantage of it while you can!  
– 924(c) charges
– Juvenile transfers



Back to the Supreme Court… 
Let’s talk about robbery and burglary

Robbery:
Stokeling v. United States, 139 S. Ct. 544 (2019)

“This case requires us to decide whether a robbery offense that has 
as an element the use of force sufficient to overcome a victim’s 
resistance necessitates the use of “physical force” within the 
meaning of the Armed Career Criminal Act (ACCA), 18 U.S.C. §
924(e)(2)(B)(i).  We conclude that it does.”  (Here, a Florida statute 
was at issue)   
5-4 decision, with Thomas, Breyer, Alito, Gorsuch, and Kavanaugh
in the majority.



Burglary:
United States v. Stitt, 139 S. Ct. 399 (2018)

“[T]he question here is whether the statutory term “burglary” 
includes burglary of a structure or vehicle that has been adapted 
or is customarily used for overnight accommodation.  We hold that 
it does.”  
Case arose under a subsection of ACCA that specifically 
enumerates “burglary” as a qualifying offense.  
Abrogates United States v. Grisel, 488 F.3d 844 (9th Cir. 2007) (en 
banc), which had held that the structure must be fixed in one 
place.



Burglary:
Quarles v. United States, 139 S. Ct. 1872 (2019)

Under ACCA, a generic “remaining-in” burglary occurs when the 
defendant forms the intent to commit a crime at any time while 
unlawfully remaining in a building or structure.
“Remaining-in” is a continuous act, so the mental state is satisfied 
as long as a defendant forms the intent to commit a crime at any 
time during the continuous act of unlawfully remaining in the 
building.



GUNS AND FELONIES
18 U.S.C. § 922(g)



Rehaif v. United States, 
139 S. Ct. 2191 (2019)

A defendant cannot be convicted under 18 U.S.C. 
§ 922(g) for being a prohibited possessor of a 
firearm or ammunition unless the government 
proves that the defendant knew (1) that he 
possessed a firearm or ammunition, AND (2) that 
he had the relevant status when he possessed it.



Categories of prohibited possessors
1. Convicted of crimes punishable by imprisonment for a term exceeding one 

year
2. Fugitives from justice
3. Unlawful users of or addicted to any controlled substances
4. Adjudicated as a mental defective or committed to a mental institution
5. Alien illegally or unlawfully in the United States
6. Discharged from the armed services under dishonorable conditions
7. Renounced United States citizenship
8. Persons under a restraining order (under certain, express condition)
9. Convicted of a misdemeanor crime of domestic violence



Implications of Rehaif

The majority in Rehaif declined to address whether the error in 
the jury instructions (the failure to require proof of knowledge of 
status) was harmless.  Whether harmlessness is the appropriate 
standard (probably) and how to assess the impact of the error are 
issues that are actively being litigated in the appellate courts.  



United States v. Benamor, 
No. 17-50308 (9th Cir. Sep. 5, 2019)

■ The Court (Graber, Bybee, and D.J. Harpool) reviewed for plain 
error defendant’s claim that the evidence was insufficient to 
sustain his conviction because the government failed to prove 
his knowledge of his status as a felon and held that, while the 
error was clear, there was no probability that, but for that 
error, the outcome of the trial would have been different.

■ Defendant had prior for being felon in possession and had spent 
more than 9 years in prison for various felony convictions.



Implications of Rehaif
■ How will government prove knowledge of status?
■ Remember, government has to prove that defendant knew he 

was convicted of a “crime punishable by imprisonment for a 
term exceeding one year.”

■ Will this impact the way Old Chief stipulations are used?  
– From Alito’s dissent:  If the government has to prove 

knowledge of prohibited status, “then under our decision in 
Old Chief v. United States, . . . it is questionable whether a 
defendant, by offering to stipulate that he has a prior 
conviction, can prevent the prosecution from offering 
evidence about the nature of that offense.  And the 
admission of that information may work to a § 922(g) 
defendant’s detriment.”



“A crime punishable by imprisonment for a 
term exceeding one year”

What does this mean?
United States v. Valencia-Mendoza, 912 F.3d 1215 (9th Cir. 2019)
Interprets the phrase in the context of U.S.S.G. § 2L1.2 and 
overrules United States v. Murrillo, 422 F.3d 1152 (9th Cir. 2005), 
to hold that, in deciding whether a crime is punishable by a prison 
term of more than one year, you must look at both the statutory 
elements and the sentencing factors.  This means that you do NOT 
just look at the statutory maximum.  If the sentencing scheme 
allows for sentencing ranges to be modified only upon a factual 
finding of aggravators or mitigators, you must look at the actual 
sentencing range applicable in the specific case.



“A crime punishable by imprisonment for a 
term exceeding one year”

United States v. McAdory, 
2019 WL 4051597 (9th Cir. Aug. 28, 2019)

Applies Valencia-Mendoza to the definition of felony under §
922(g).  The Court recognized that Valencia-Mendoza requires it to 
look at the sentence to which a defendant is “actually exposed” 
under a mandatory sentencing scheme.  If the defendant was not 
“actually exposed” to a term of imprisonment exceeding one year, 
then he does not have a “felony” conviction within the meaning of 
§ 922(g).  



Be on the lookout for…

■ Arizona Class 6 Opens
■ California Wobblers
■ Convictions from Washington (both Valencia-Mendoza and 

McAdory dealt with Washington convictions)
■ Make this argument any time you’re faced with a requirement 

that your client have a conviction punishable by a term of 
imprisonment exceeding one year, whether Guidelines or 
statutory.



SUPERVISED RELEASE 
VIOLATIONS AND THE 

RIGHT TO A JURY TRIAL
18 U.S.C. § 3583(k)



United States v. Haymond, 
139 S. Ct. 2369 (2019)

■ Does 18 U.S.C. § 3583(k) violate the due process and jury-trial rights 
of the Fifth and Sixth Amendments?  Yes.

■ 18 U.S.C. § 3583(k): 
– If a defendant required to register under [SORNA] commits any 

criminal offense [under certain enumerated chapters], for which 
imprisonment for a term longer than 1 year can be imposed, the 
court shall revoke the term of supervised release and require the 
defendant to serve a term of imprisonment under [3583(e)(3)] 
without regard to the exception contained therein.  Such term 
shall be not less than 5 years.



Haymond continued . . .
■ Haymond convicted of possession of child pornography.  

Sentenced to 38 months, followed by 10 years supervised 
release.

■ While on SR, Haymond was alleged to be in possession of 
additional CP images.  Probation moved to revoke SR and the 
District Court found, by a preponderance of the evidence, that 
Haymond possessed 13 CP images on his phone.

■ Pursuant to § 3853(k), district court was required to impose 
term of imprisonment “not less than five years.”  It reluctantly 
imposed five-year term.

■ Tenth Circuit reversed on appeal, holding that § 3853(k) 
violated Fifth and Sixth Amendment due process and jury trial 
rights.  SCOTUS granted Government’s cert petition. 



Haymond continued . . .
■ SCOTUS agreed that § 3853(k) violates defendant’s right to a 

jury trial, invoking Apprendi and Alleyne.  But only in a 4-1-4 
decision.  Gorsuch (4) – Breyer (1) – Alito (4)

■ Alleyne: Any fact that increases mandatory minimum sentence 
for a crime is an “element” of the crime, not a “sentencing 
factor,” and must be submitted to a jury.

■ Gorsuch: An accused’s final sentence includes any SR sentence 
he may receive.  So, in SR revocation proceedings, “a jury must 
find any facts that trigger a new mandatory minimum prison 
term.”



Haymond continued . . .
■ Breyer: Agreed with “much of the dissent.” But, § 3583(k) 

struck him as more akin to a new offense, particularly because 
it only applies when “a defendant commits a discrete set of 
federal criminal offenses specified in the statute.”

■ Alito: “The plurality opinion appears to have been carefully 
crafted for the purpose of laying the groundwork for later 
decisions of much broader scope.”

■ Why allege SR violation at all?  Haymond’s “violation” was 
arguably a repeat CP possession offense that would have 
resulted in 10-20 year sentence.  § 2252(b)(2).  Answer: Gov’t 
apparently had an iffy factual case, so went for 5 years under 
preponderance std instead of 10-20 years under BRD standard.



CELL PHONES SEARCHES 
AND BORDER CASES 

United States v. Cano



United States v. Cano, 
2019 WL 3850607 (9th Cir. Aug. 16, 2019)

■ Holding: Manual cell phone searches may be 
conducted by border officials without reasonable 
suspicion, but forensic cell phone searches require 
reasonable suspicion.

■ Reasonable suspicion in the cell phone border search 
context means that officials must reasonably suspect 
that the cell phone contains digital contraband.



United States v. Cano, continued . . .
■ Border Patrol discovers 14 kilos of cocaine in vehicle’s spare 

tire.  Cano is arrested and Border Patrol seized his cell phone.  
Homeland Security then does a “brief” “manual” review of 
Cano’s phone, noticing a lengthy call log but no text messages.

■ Agent then conducted a “logical download” of the phone using 
Cellebrite software, which allows access to text messages, 
contacts, call logs, media, and app data.

■ District Court denied Cano’s motion to suppress, finding both 
the manual and forensic searches to be valid border searches.



United States v. Cano, continued . . .
■ On appeal, the Electronic Frontier Foundation filed an 

amicus brief arguing (1) any warrantless search of a 
cell phone falls outside the border search exception, or 
in the alternative, (2) a warrantless cell phone search 
at the border is so intrusive that it requires probable 
cause.

■ Cano argued that the particular search of his cell 
phone exceeded the scope of existing border search 
law.



United States v. Cano, continued . . .
■ The Ninth (Bybee) rejected EFF’s argument that cell phone 

searches are always beyond the scope of the border search 
exception.  Border searches are permitted to search for 
contraband and a cell phone can contain “digital contraband.”  

■ The Ninth also concluded that “manual” searches of cell phone 
at the border are reasonable without reasonable suspicion.  
Forensic examination, however, requires reasonable suspicion 
that the cell phone itself contains digital contraband. 

■ “There is a difference between a search for contraband and a 
search for evidence of border-related crimes.”  The former is 
permitted; the latter isn’t.  At least in the Ninth.  Circuit split 
on this point.



ILLEGAL ENTRY AND 
ELUDING EXAMINATION 

AND INSPECTION 
United States v. Coralles-Vazquez

and § 1325(a)(2)



United States v. Corrales-Vazquez, 
931 F.3d 944 (9th Cir. 2019)

■ Operation Streamline case
■ Gov’t routinely charged § 1325(a)(2) violations in Streamline 

cases. § 1325(a)(2) prohibits “elud[ing] examination or 
inspection by immigration officers.” § 1325(a)(1) prohibits 
“enter[ing] or attempt[ing] to enter the United States at any 
time or place other than as designated by immigration officers.”

■ Corrales-Vazquez crossed the border approximately 20 miles 
east of the Tecate, CA port of entry.  He was arrested 
approximately four miles into the country.  Charged with 
1325(a)(2) and convicted after bench trial. 



Corrales-Vazquez, continued
■ On appeal, the Ninth (Bybee) reversed.  
■ “To convict a defendant under § 1325(a)(2), the 

government must prove that the alien’s criminal 
conduct occurred at a time and place designated for 
‘examination or inspection by immigration officers’—
i.e., at a port of entry that is open for inspection.”

■ Plea agreements now based on § 1325(a)(1), which 
requires proof that the defendant had the specific 
intent to enter the United States free from official 
restraint.



PEREIRA, KARINGITHI, AND 
COLLATERALLY ATTACKING 
PRIOR REMOVAL ORDERS IN 

§ 1326 CASES



Pereira v. Sessions,
138 S. Ct. 2105 (2018)

■ Immigration appeal, not criminal.  
■ Addressed the requirements for and effect of the “Notice to 

Appear” that the Government must serve upon noncitizens in 
removal proceedings. 

■ Factual context: Pereira involved the “stop-time rule,” which 
provides that a noncitizen’s continuous presence in the United 
States ends when he or she is served with a notice to appear.

■ Critical holding: “A notice that does not inform a noncitizen 
when and where to appear for removal proceedings is not a 
‘notice to appear under section 1229(a).’”



Karingithi v. Whitaker,
913 F.3d 1158 (9th Cir. 2019)

■ Another immigration appeal, not criminal.
■ Relying on Pereira, petitioner argued that the immigration 

court lacked jurisdiction to remove her because her initial 
notice to appear did not specify the date and time of removal 
proceedings.

■ Ninth rejected the argument, distinguishing Pereira as “not in 
any way concerned” with immigration court jurisdiction, but 
only with the “stop-time” rule.

■ According to the Ninth, an IJ’s jurisdiction is established by 
federal rule, not the immigration statute.



So, why does any of this matter? 
■ Pursuant to § 1326(d), a defendant charged with illegal re-entry 

can collaterally challenge the validity of his removal order.
■ One powerful collateral challenge would be that the IJ lacked 

jurisdiction to issue the removal order.
■ Example:  United States v. Gutierrez-Ramirez, 2019 WL 

3346481 (Jul. 25, 2019, N. D. Cal.):  Post-Karingithi, looking to 
the federal regs, rather than the immigration statute, district 
court found that the notice to appear failed to include “the 
address of the Immigration Court where the Service will file the 
Order to Show Cause and Notice to Appear,” as required by 8 
CFR 1103.15(b)(6).  IJ therefore was not vested with 
jurisdiction under the regs, and the district court granted the 
motion to dismiss the indictment.



Other “jurisdictional”1326(d) examples 
and a resource plug

■ United States v. Martinez-Aguilar, 2019 WL 2562655 (C.D. Cal. 
Jun. 13, 2019): Post-Karingithi, district court held that, because 
the Notice to Appear did not include “the address of the 
Immigration Court where the Service will file the Order to 
Show Cause and Notice to Appear,” the IJ lacked jurisdiction to 
adjudicate the removal proceeding.  Under Ninth Circuit 
authority, the removal order was issued without authority and 
is void on its face.

■ United States v. Muniz-Sanchez, 388 F. Supp.3d 1284 (E.D. 
Wash. Jul. 15, 2019): same

■ Ryan Moore: Motions to Dismiss Under 8 USC § 1326(d): 
Collaterally Attacking Prior Removal Orders in Illegal Re-Entry 
Cases in the Ninth Circuit.


	Appellate Update 2019
	Crimes of Violence �and Violent Felonies
	�United States v. Davis, �139 S. Ct. 2319 (2019)
	�Let’s review…
	�Davis: 924(c)’s residual clause is unconstitutionally vague
	What about the �Ninth Circuit?
	United States v. Orona, �923 F.3d 1197 (9th Cir. 2019)
	�So, why are we here?
	Orona: Is Fernandez-Ruiz still the law of the circuit?  For now…
	Speaking of cases to use while you can…��United States v. Begay, �2019 WL 3884261 �(9th Cir. Aug. 19, 2019)
	�United States v. Begay
	Seriously?  Yes.  Why?
	�How long will this last?  
	Back to the Supreme Court… �Let’s talk about robbery and burglary
	Slide Number 15
	Slide Number 16
	Guns and Felonies
	�Rehaif v. United States, �139 S. Ct. 2191 (2019)
	�Categories of prohibited possessors
	Implications of Rehaif
	United States v. Benamor, �No. 17-50308 (9th Cir. Sep. 5, 2019)
	Implications of Rehaif
	“A crime punishable by imprisonment for a term exceeding one year”
	“A crime punishable by imprisonment for a term exceeding one year”
	�Be on the lookout for…
	SUPERVISED RELEASE VIOLATIONS AND THE RIGHT TO A JURY TRIAL
	United States v. Haymond, �139 S. Ct. 2369 (2019)
	Haymond continued . . .
	Haymond continued . . .
	Haymond continued . . .
	Cell Phones searches and border cases 
	United States v. Cano, �2019 WL 3850607 (9th Cir. Aug. 16, 2019)
	United States v. Cano, continued . . .
	United States v. Cano, continued . . .
	United States v. Cano, continued . . .
	Illegal entry and eluding examination and inspection 
	United States v. Corrales-Vazquez, �931 F.3d 944 (9th Cir. 2019)
	Corrales-Vazquez, continued
	Pereira, karingithi, and collaterally attacking prior removal orders in § 1326 cases
	Pereira v. Sessions,�138 S. Ct. 2105 (2018)
	Karingithi v. Whitaker,� 913 F.3d 1158 (9th Cir. 2019)
	So, why does any of this matter? 
	Other “jurisdictional”1326(d) examples and a resource plug

